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Vou. JANUARY, 1939 No. 


Amendment Commission’s Rules Practice 
and Procedure 


JANUARY 31, 1939 the Commission amended Sections 9.01, 15.17 
and 16.02 the new Rules Practice and Procedure. 

Section 9.01 deals with the manner making service motions, 
pleadings and other documents filed with the Commission. Under old 
Section 9.01, service was required made upon attorney 
party was represented attorney, otherwise upon the party him- 
self. Proof service was signature the party served affi- 
davit showing that the document had been sent registered mail 
the last known address the party. The new rule greatly simplifies 
the procedure. Service still required made upon attorney 
where the party represented attorney. the attorney not 
available, service can made handing his clerk, leaving 
his office, and the office closed, leaving with someone his 
home. The requirement that registered mail used was abolished. 
Service can now made mailing documents without the use the 
registry service. Proof service accomplished appropriate 
affidavit describing the manner which the service was made. 

The new rules, amended, read follows: 


“Sec. 9.01 Service, proof service. All pleadings, petitions, motions, 
other documents (other than applications under Title formal complaints, 
supplemental complaints, cross-complaints and amended complaints) filed 
any proceeding shall served the party filing the same upon all parties 
record, follows: 

“Service upon common carriers shall made provided Section 413 
the Communications Act 1934, amended. 

“In all other cases whenever under these rules service required per- 
mitted made upon party, and such represented attorney 
record the proceeding, the service shall made upon the attorney. Service 
upon the attorney upon party shall made delivering copy him 
mailing him his last known address. Delivery copy within 
this rule means: handing the attorney the party; leaving 
his office with his other person charge thereof; or, there 
one charge, leaving conspicuous place therein, or, the office closed 
the person served has office, leaving his dwelling house usual 
place abode with some person suitable age and discretion then residing 
therein. Service mail complete upon mailing. 
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“Proof service provided the foregoing shall made appropriate 
affidavit describing the service which shall attached the original and copies 
which shall attached all copies filed with the Commission. service has 
been made delivery copy the attorney, written acknowledgment 
thereof the original filed will considered service; such case 
appropriate notation such acknowledgment shall made all copies filed.” 

“In order correct error the headnote Sec. 15.17 the letter “s” was 
deleted “broadcast services” that the headnote will read: 

“Sec. 15.17 Multiple applications; broadcast service.” 


The second paragraph Section 16.02 was deleted and new rule 
adopted. Accordingly Section 6.03 will read follows: 


“Sec. 6.03 Complaints. Communications the Commission complainin 
anything done, omitted done, contravention the provisions 
the Act, except formal and informal complaints filed under Part hereof, 
may, the discretion the Commission, investigated otherwise acted 
upon manner the Commission may deem expedient; but such communi- 
cations shall not deemed either formal informal complaints within 
the meaning these rules, irrespective any action taken thereon the 
Commission.” 


The Title Part amended will read: 
“Part PETITIONS AND COMPLAINTS” 
change the Table Contents will follows: 


Change “Part PETITIONS” read: “Part PETITIONS AND COM- 
PLAINTS.” The following new sub-part heading added: “Complaints 6.03.” 


R., 


Proposed Association Practitioners Before the United 
States Maritime Commission 


January 13, 1939 meeting practitioners before the United 
States Maritime Commission was held the Raleigh Hotel Wash- 
ington, for the purpose ascertaining whether not would 
advisable form association practitioners before that Commission. 
Twenty-three practitioners attended, and the meeting was called order 
Mr. Milton Bauman New York City. Mr. Bauman stated that 
there are 352 lawyers and 207 non-lawyers, total 559 persons 
admitted practice before the United States Maritime Commission. Mr. 
Bauman stated that had been communication with the Secretary 
the United States Maritime Commission and that the Commission feels 
that Association Practitioners before that body would desirable. 
Some the practitioners present felt that instead forming inde- 
pendent bar association for the various administrative tribunals there 
should one administrative bar association, with sections representing 
the different tribunals. 
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After lengthy discussion the following motion was unanimously 
adopted 

non-instructed committee appointed study the entire field, 

consideration for the need Association Maritime Practitioners, and 

there need such association whether should independent the 


Association Practitioners before the Interstate Commerce Commission 
merge with other similar organizations.” 


committee and sub-committee were appointed consider the 
questions set forth the motion. Reports from the committee and sub- 
commitee are expected rendered prior the meeting the Associ- 
ation Practitioners before the Interstate Commerce Commission 
San California June, 1939. 

—P. R., 


Examinations for Admission Practice Before the 
National Bituminous Coal Commission 


The National Bituminous Coal Commission announced January 
18, 1939 that persons who are not attorneys admitted practice before 
the United States Supreme Court the highest Court any State 
Territory the District Columbia shall admitted practice before 
the Commission only upon written examination. Examinations will 
held three times year, the first Tuesday January, May and Septem- 
ber. special examination was announced for March 1939. Appli- 
who are not members the Bar and upon whose applications the 
Commission has not formally acted must furnish the Commission with 
certain information upon special questionnaire. 

—P. R., Jr. 
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Report Committee Proposed Rules Governing Broad- 
cast Stations and Standards Good 
Engineering Practice 


January 18, 1939 the Committee charge the proposed rules 
governing standard broadcast stations and the proposed standards 
good engineering practice released its preliminary report the hearing 
held the offices the Commission June, 1938. The con- 
fined the general question whether not the proposed rules and 
standards should adopted their present form some modified 
form. does not deal with the limitations which may should 
placed upon the number stations owned licensed any 
individual group individuals similar matters policy. The 
preliminary report constitutes discussion the rules they will 
adopted. subsequent report expected set forth detail each 
rule adopted. might said that the underlying intent the 
Committee was take into full consideration the social, economic, and 
engineering principles involved the regulation radio broadcasting 
and devise rules which would provide the maximum service the 
greatest number people accordance with their interest, convenience 
and necessity. 

brief, the Committee stated the following policy considerations 
observed the promulgation the necessary rules for the regula- 
tion the radio industry 

There must limit the ownership and use the frequen- 
cies. this effect the station license should not vest the licensee any 
right operate the station nor use the frequencies designated the 
license beyond the terms thereof, nor any manner other than author- 
ized therein. 

There should strict obedience and adherence the require- 
ments the Act prohibiting censorship either the Commission 
the licensee. 

person engaged radio broadcasting should not, far 
such person engaged, deemed common 

far possible the Commission should make such distribu- 
tion licenses, frequencies, hours operation and power among the 
several States and communities provide fair, efficient, and equitable 
distribution radio service each the same. The Commission should 
maintain and adhere the doctrine competition between stations 
the radio industry. This means adherence the Commission 
the diversification doctrine licensing stations any community 
region well the nation whole, and also the licensing 
adequate number stations insure active not only 
business but also service the 

attaining the above the Committee pointed out that ideal 
objective for the Commission might the adoption policy which 
would insure the everywhere the nation the choice all times 
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least two programs with adequate signal intensity overcome 
all objectionable background noise, and which, addition, would provide 
each community not only with two broadcasting stations but also with 
many more the population the community warrants. 

attempting attain the above ideal the Committee pointed out 
that the Commission must not lose sight the social, and 
engineering phases involved radio broadeasting. The first consider- 
ation the Commission must that securing the finest radio trans- 
mission facilities possible, and the second responsibility the Commis- 
sion that making radio service operate the public interest such 
manner that the structure sound economically 
well technically. However, the Committee pointed out, the Commission 
must not lose sight the fact that the radio industry one the 
major industries the country, that occupies place the 
national welfare the nation, and that affects the employment 
hundreds thousands people. Therefore, though many elements 
the vast radio industry are not directly regulated the Federal Gov- 
ernment, the keystone the whole industry the radio-transmission 
system. Its failure will result destruction the remainder the 
industry. this Congress cannot disregard the economic factor 
and the income the radio station, ‘‘because any system the 
United States the ability secure sustained financial support governs 
noteworthy extent the character the resultant service that can 
rendered the public either from national local standpoint.’’ The 
Committee pointed out that the Commission does not, present, have 
adequate policy with respect considerations, and that 
therefore the Commission should continue the material 
with which may the future obtain guide the factors 
involved radio regulation. 

order out the above policies, the Committee recommended 
that the rules changed the following manner: 

The Commission should maintain the differentiation between 
classes stations, but where equalization facilities ean 
plished and justified, such should encouraged. secure better 
equalization states and communities than exists present, the Com- 
mission should grant increases power regional and classes 
stations. 

The paramount need now one for the equalization facilities, 
and for that reason, there should the differential be- 
tween the highest power station class and the lowest power station class. 
This means so-called super power this time. 

The Committee recommends that the present clear channels 
broken down and used shared channels night. This means 
retention clear channels, which will not duplicated night. The 
result that there are channels (i.e. the former clear channels 
and the former high power regional channels), which the Committee 
recommends made available for general improvements sections 
the nation. 
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Committee recommends that the Commission form poliey 
respect newspaper ownership radio stations, but that consider 
the advisability requiring that every licensee organized, 
corporation otherwise, that engaged solely the business 
broadcasting. 

The Committee recognized that stations must make 
profit order operate the public interest. The Committee felt 
that the light the rapidly changing conditions the industry, any 
position what and what not reasonable profit should 
avoided. Stability the industry should encouraged, and that 
respect the Committee recommended that the term license extended 
least one year period. 

The Committee recommended that the Commission continue 
compile financial information obtain better interpretation 
the relationship between the social, and technical phases the 
public radio system. 

The Committee suggested that the Commission should not adopt 
any rules governing program service this borders too much upon 
censorship. However, was stated that station licensee might con- 
sidered have earned the right expectancy renewal license 
had adhered the following practices the operation broad- 
casting 

all times maintains liberal reaction opinion and 
demands with respect the service rendered the broadcasting station. 

fair and equitable when making its broadcasting facilities 
available citizens and organizations the community which the 
station located, regardless race, creed, social and status. 

Assists the development and use talent living the com- 
munity, and also brings the community far practicable talent 
resources the nation. 

When practicable encourages the employment and training 
residents the community for service the various departments the 
station. 

Renders balanced program service diversified interest all 
the public and includes such service sufficient time for education, 
cultural subjects, religion, entertainment, news events (both local and 
general) and the activities local civic enterprises. 

Avoids programs which there obscenity, profanity, salacious- 
ness, immorality, vulgarity, viciousness, malicious libel, maligning 
character, sedition, and malicious incitement riot racial re- 
ligious animosities contrive the ruin and destruction the peace, 
safety, and order the public. 

Avoids the lottery information, false, fraudulent 
misleading advertising, and programs containing uninteresting and 
lengthy advertising continuity. 

With regard the advertising medical services products, 
requires that the representations made strictly truthful and decorous, 
and uses basis for determining the truth such advertising the 
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findings the United States Food and Drug Administration, the Post 
Office Department, the Federal Communications Commission found 
its decisions. 

Exercises care making its facilities available equitable 
basis all any advertisers the community. 

the station’s facilities are made available forum for dis- 
public, social and economic problems, exercises care insure 
that the listening public has opportunity hear opposing schools 
thought controversial subjects public interest. 

Avoids making the station’s facilities available for editorial 
utterances which reflect solely the opinion the licensee the manage- 
ment the station. editorial utterances are permitted, exercise care 
not deny the use the station’s facilities those having contradictory 
opinions. other words, the station’s facilities should available for 
the presentation other sides controversial subjects fair and 
equitable basis. 

Requires that all programs should formulated for 
the home, that listener would compelled tune out the station 
because doubtful effect youth. 

Maintains station equipment and operating methods all de- 
partments abreast progress from the standpoint efficiency, signal 
intensity and reduction interference other stations. 

The Committee endorsed the network method distribution 
programs and the use transcriptions small stations. However, 
emphasized the fact that whereas networks are good, they should not 
exist the detriment the local service. 

The Committee recommended the deletion the suggested rule 
requiring that the case application for local station license 
the ownership must the hands residents the community. 

the words the Committee the new rules ‘‘are intended pro- 
vide for such improvement the technical phases the distribution 
broadeasting facilities States and communities, may indicated 
social needs and sound economics. There need for improvement 
and better distribution facilities communities not now having 
good service, either transmission reception, well com- 


munities having some 
—M. 


Resignation Mr. Bramhall 


Mr. John Bramhall, one the attorneys the legal division 

the Commission, has handed his resignation effective February 1939. 

Mr. Bramhall was previously the examining division the Com- 

mission and was one the examiners who was transferred the legal 

when the examining division was abolished November 14, 
38. 


R., Jr. 
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The President’s Proposal for Reorganization the Federal 
Communications Commission 


dissatisfaction with the present legal framework and ad- 
ministrative machinery the Federal Communications Commission 
recent efforts reorganize the work that agency, President 
Roosevelt personally stepped into the picture recommending that 
Congress consider the advisability new legislation effectuate 
satisfactory reorganization the Commission. 

letter sent both Senator Wheeler and Representative Lea 
January 24, the President stated that ‘‘thoroughly dissatisfied with 
the present legal framework and administrative machinery the Com- 
mission’’ and that has come ‘‘to the definite conclusion that new legis- 
lation necessary effectuate satisfactory reorganization the Com- 
mission.’’ The President likewise expressed his belief that ‘‘new legis- 
lation also needed lay down clearer congressional policies the 
substantive side—so clear that the new administrative body will have 
difficulty interpreting administering them’’ and expressed the 
hope that the two committees Congress—the Senate Interstate Com- 
merce Committee and House Interstate and Foreign Commerce Com- 
mittee—would ‘‘consider the advisability such new 

Following the President’s letter, Chairman Frank MeNinch 
the Commission January 25, conferred with Chairmen Wheeler and 
Lea the Senate and House Interstate Commerce Committees and dis- 
cussed two-phase legislative program: the first, amendment the 
existing law which would reduce the membership the Commission from 
seven three men; and the second, revision the entire law which 
would result the incorporation clear congressional policies guide 
the new administrative body. With respect the first phase the 
reorganization program, time considered the essence, and Chairman 
MeNinch has indicated that would immediately present proposed 
draft the reorganization bill reducing the size the Commission. The 
writing complete new law expected come later and require 
longer consideration. 

Senator Wheeler, Chairman the Senate Interstate Commerce Com- 
mittee, reported having indicated that accord with the pro- 
posal create three-man Commission and that not adverse 
speedy consideration thereof. Representative Lea reported having 
voiced the belief that the introduction the bill will bring about in- 
vestigation and inquiry into the reasons why necessary desir- 
able reduce the size the Commission. the proposed reorganization 
plan successful, all seven Commissioners automatically would re- 
tired. Although there has been authoritative information who 
will constitute the new three-man Commission, generally conceded 
that Chairman will member. 


>. 
wed 3 
> 
4 
§ 
7 


The recent reorganization proposals follow the wake efforts 
reorganize the work the Commission under existing law. Mr. MeNinch 
was originally taken from, the Power Commission and appointed the 
Federal Communications Commission for the purpose reorganizing 
that body. that time, the Commission functioned largely through 
three Divisions, set under the authority contained Section the 
Communications Act. October 13, 1937, the Commission adopted 
Commission Order No. 41), November 15, 1937, 
abolishing the three Divisions. The reasons assigned the Commission 
for the abolition the Divisions are set forth its Fourth Annual 
Report Congress (p. 3). 

order effective November 14, 1938, the Commission abolished 
its Examining Division, which was composed examiners who presided 
hearings applications and submitted reports thereon (See 
November, 1938, No. pp. 5-7). The Commission likewise amended 
Rules 106.27 and 106.28, effective November 14, 1938, which resulted 
change the conduct hearings before the Commission (See 
November, 1938, No. November 28, 1938, the Commission 
adopted set new rules practice and procedure effective 
January 1938 (See November, 1938, No. 8). 


—J. 


Book Reviews 


Radio Law: Practice and Procedure, Clarence Dill. 1938. Washington, 
National Law Book Co., 353 pp. 


Although radio law comparatively new addition our juris- 
prudence, not without significance compared other branches 
the law. The phenomenal growth and development radio during the 
last decade and the profound influence that now exerts upon the lives 
people all nations gives radio position prominence peculiarly 
its own. The statutory laws enacted our Congress regulate radio 
and the confusion arising from the administration thereof have resulted 
frequent recourse the courts and the consequent sub- 
stantial radio jurisprudence. 

The author Radio Law: Practice and Procedure,’’ the honorable 
Clarence Dill, enjoys the unique position having been ‘‘in active 
charge the writing and passage the Radio Act 1927 and 
the Act 1934’’ and, more recently, having spe- 
cialized the practice radio law before the Federal Communications 
Commission. Mr. Dill was member the United States House 
Representatives from 1915 1919 and member the United States 
Senate from 1923 1935. Mr. Dill has been referred the 
father all 
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Mr. Dill’s book bears the earmarks both his legislative and legal 
experience and contains the essence such information Mr. Dill 
considers necessary ‘‘in order that the Radio Law practitioner may 
proceed intelligently this branch the law.’’ And for many, per- 
haps, ‘‘this book will,’’ stated the author, ‘‘provide entrance 
hitherto uncharted field the Law Radio.’’ 

The stated object the author ‘‘have simplified the state- 
ment the theory radio that the ordinary person, whether layman 
attorney, without education radio engineering, can understand 
the technical terms the law and the regulations.’’ this the author 
has been successful. The book contains simplified and clear statement 
subject which conceded many both technical and complex. 
The book obviously not designed technical treatise either from 
legal engineering standpoint. Naturally, therefore, subtle refine- 
ments tend the exception and simplification the rule. However, 
the absence detailed and exhaustive treatment either the legal 
engineering aspects radio does not detract from the general useful- 
ness the book. 

twelve well-arranged chapters are given general understand- 
ing radio—its origin and development, the basis radio law pro- 
cedure, the legal control radio, and its statutory evolution the laps 
our legislators. The author also gives clear account the procedure 
and involved prosecuting application for radio station 
license before the Commission. this connection, the author has 
achieved his aim ‘‘to simplify this procedure much possible and 
reduce orderly and logical routine.’’ chapter also devoted 
enforcement Commission Orders and the taking appeals. 

the whole, the book fulfills the author’s hopes and will found 
value both layman and lawyer. 

more detailed analysis and documented discussion the particu- 
lar provisions the Communications Act 1934 and the precise mean- 
ing that Congress intended impart them would have been welcome, 
and still would welcome, from the statute’s senatorial sponsor, who 
has the double advantage having been ‘‘in active charge the writ- 
ing and passage the Radio Act 1927 and the Communica- 
tions Act and having had the benefit the debates and 
discussions thereon. Perhaps, some day, such book will 
from the same author and will add fitting capstone Mr. Dill’s 
career radio lawmaker. 
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The Law Radio Broadcasting, Walter Socolow. 1939. New York: Baker, 
Voorhis Co., cxxviii, 1566 pp. vols.) 


The most comprehensive treatment radio law which has come 
from the press date ‘‘The Law Radio 
Walter Socolow, which has just been published Baker, Voorhis 
Company. two volumes, the author has given extensive treatment 
almost every phase the law which touches the broadcaster and his 
many activities. 

The field radio law one the most controversial all the 
realm jurisprudence. The inherent nature the art and the strides 
which the law has made keep and adapt itself ad- 
vancement make this fact inevitable. The controversial content the 
subject matter probably will account for the varying reactions the 
publication this new work. destined create much interest. 

Approaching the subject its broader aspects, the author has in- 
eluded material the fields administrative law, copyright, defama- 
tion, contracts, business organizations and labor law, with appropriate 
explanations for the sketchy treatment these subjects, which consti- 
tute separate fields study. They are appropriate the whole sub- 
ject and provide ready reference material handy form. 

were principally concerned, however, with the portions the 
work relating directly the history radio regulation the United 
States, its historical background, its international aspect, its administra- 
tive problems and its record before the courts. The conclusion in- 
escapable that administrative action rather than judicial precedent has 
shaped the destiny radio broadcasting unusual degree. Some 
the most debated areas federal regulation result not from judicial 
but from intangible, informal forms administrative inter- 
pretations which have just sufficient foundation the basic law lend 
them credibility. The author has sensed this feature and presented 
clearly with minimum fanfare. 

Anyone who working the field radio law required 
familiar with the various phases regulation which must necessity 
considered here. Thus that find extensive treatment the 
jurisdiction the governments the states tax radio, admittedly 
instrumentality interstate commerce; the whole realm state 
and municipal regulation the public utility aspects 
the problem program operations the vexing problem 
responsibility for defamation radio; network relationships; 
artist-producer responsibilities generally questions censorship, edi- 
torial selection, social security taxes and myriad other considerations 
which make the life the broadcaster merry one. 

For sheer bulk, the work imposing. Most the bulk occa- 
sioned the inclusion, toto, the various laws radio 
the complete index the Communications Act 1934, copyright 
statutory material and other reference data. Its principal virtue, how- 
ever, lies the compactness with which such material presented, for 
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all fairness, the average practitioner the field radio law already 
has all this material abundantly hand. Shorn this reference 
material, the book becomes comparable with the several other works 
which are available this field. not yet the great book radio 
law and indeed the great book may never written, for perhaps there 
are not answers the problems which the industry poses today and 
which the practitioner ardently seeks. 

regrettable that the common carrier aspects the Communi- 
eations Act 1934, closely identified with the Commission’s activities, 
were not extensively covered. The scope the work would have been 
broadened considerably, true, but the author has not hesitated 
explore every other related field although scrupulously confining his 
research those fields having with radio only, 
opposed the other responsibilities placed upon the administrative 
agency designated Congress deal with the broad problems 
communication. 

The bibliography disappointing that merely recital the 
books, articles, cases, statutes and publications which the author has 
deigned cite his text material. would have been vastly more 
helpful have complete and current bibliography provide the 
reader with abundant reference material, exhaustive degree, sup- 
plying the basis for whatever further research the student might wish 
pursue. The table cases cited exhaustive but would have been 
more helpful had separated those dealing entirely with broadcast 
matters from the conglommerate mass those which spread themselves 
over half dozen very broad fields law. 

This work will vastly helpful encouraging wider examina- 
tion the field radio law. the materials for compre- 
hensive study were that presented almost insurmount- 
able obstacle even the conscientious student. Law libraries through- 
out the nation will the principal benefactors Mr. Socolow’s labors. 

The author has provided for suitable additions and revisions 
may warrant. Thus the forthcoming pocket supplement 
will contain the new rules practice and procedure which have just 
become effective. Materials television development will form likely 
subject for future supplements. Whatever else the future may hold 
for this problem child the arts will eventually find expression between 
the covers Mr. Socolow’s volumes this way. 

Mr. Socolow has done service the radio lawyer coordinating 
basic materials and dignifying new field law encompassing 
its varied aspects imposing printed form. Perhaps its sheer bulk 
will breed greater respect for this interesting new field the law. But 
the fact remains that, least from the practical standpoint, the work 
more value and importance the libraries the nation than the 
practitioners the law radio 
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Motions Docket 


the Matter Communications, Inc., add Quito, Ecuador point 
Communication, Dockets 5390, 5391, and 5392. 


motion was filed Communications, Inc., dismiss the 
answer filed Mackay Radio Telegraph Co., the appearance 
RCAC its application add Quito, Ecuador point inter- 
national telegraph communication. The grounds argued support 
the motion were (1) that Mackay did not have any substantial interest 
the hearing, (2) that had any, its interests were identical with 
those another company which had filed proper and, (3) that 
the answer did not comply with Rule 105.26 that did not contain 
yet complete statement writing the facts’’ expected 
proven. Without passing the validity the first two grounds, Pre- 
siding Commissioner Walker granted the motion strike the third 
ground, but also granted Mackay until January within which file 
answer under the requirements Section 15.31 (b). When coun- 
sel for RCAC files motion strike respondent’s amended answer, (and 
was indicated that such action would follow) the ruling thereon may 
shed some important light the proper matter include re- 
spondent’s answer under Section 15.31 (b) the new Rules Practice 
and Procedure. 


the Matter Schonert and Oscar Turner, d/b Olney Broadcasting Co., 
Olney, Docket No. 5331. 


motion applicants strike portion respondent’s proposed 
findings the ground that the portion desired stricken was not sup- 
ported the evidence was dismissed the ground that the entertaining 
such motion was not contemplated the rules the Commission. 


the Matter Pee Dee Broadcasting Co., al, Dockets 5209, 5276 and 5315. 


motion extend time for filing proposed findings was granted 
after word caution was sounded the Presiding Commissioner 
against the practice allowing period time within which certain 
action must take place elapse before filing request extend such 
period time. While granting such motion the instant case be- 
there was opposition and did not appear anyone would 
injured, the Commissioner stated was against such motion prin- 
ciple and felt was ‘‘bad practice.’’ 


St. Lawrence Broadcasting Corp., Ogdensburg, New York, Docket 


petition WMBO, intervene was granted subject peti- 
giving proper service other counsel. WMBO, Inc. had been 
named respondent the notice hearing and had failed file 
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answer applicant’s appearance. was stated counsel that 
change the ownership stock WMBO, had brought into con- 
trol that corporation persons who were interested opposing the 
application the instant case. Counsel for petitioner had sent copies 


the petition registered mail the party but had failed serve 
the applicant’s counsel. 


the Matter Communications, Inc., add Quito, Ecuador point 
Communication. Dockets 5390, 5391, and 5392. 


petition Communications, Inc. for order directing 
that the parties notified serve upon each other copies their respective 
responses the ‘‘Commission’s the alternative for 
permission obtain copies thereof from the files the Commission, 
was granted. The Commission’s questionnaire referred was one which 
requested carriers engaged foreign telegraph communications fur- 
nish certain information traffic, rates, number messages, 
Counsel for the Commission stated that pursuant the order, copies 


the responses such questionnaire would sent each party 
the proceeding. 


the Matter Edward Doyle, Rochester, New York, Docket 5023. 


The Brockway Company, licensee WCAD and intervener this 
cause, petition postpone the hearing which had been scheduled 
the application Edward Doyle. The ground for the motion was 
that there were questions interference between the application the 
Brockway Company move its station Watertown, New York and 
the application Edward Doyle for new station Rochester, 
New York, and that the Commission had stipulated not have any 
further proceedings the WCAD application reason appeal 
which was taken third party the United States Court Appeals 
for the District Columbia. The Court Appeals had decided the 
favor the Commission, but the time for filing petition for 
writ certiorari with the Supreme Court the United States had not 
yet expired. Commissioner Walker granted thirty day continuance 
the hearing scheduled held the Doyle application. 


the Matter Banks Wabash, Inc., Terre Haute, Indiana, Docket 5328. 


Radio, Inc., respondent this cause, filed motion 
remand the cause the examiner for the purpose making findings 
interference between the applications WBOW and WCPO. The 
motion was denied. Commissioner Walker stated that the Commission 
has jurisdiction tell examiners what put their reports. 
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the Matter Telegraph Division Order No. 12, Docket 2639. 


The International Communications Committee filed four motions: 
(1) motion for continuance the hearing scheduled for January 30th; 
(2) motion for production exhibits; (3) motion for order requiring 
the production the carriers certain contracts with foreign govern- 
ments; (4) motion for order requiring production the carriers 
certain information relating operations. 

The Commission disposed the motions follows: (1) the motion 
for continuance was not opposed the carriers and was granted; the 
new date the hearing being April 1939; (2) and (4) the mo- 
tions for the production exhibits, contracts and information 
operations were held abeyance pending conference between repre- 
sentatives the Commission, users and carriers, which all parties stipu- 
lated would held Friday, February 1939. Commissioner Walker 
intimated that felt that would desirable all hearings for 
parties interchange exhibits several days before the hearing. The 
opposed the motions for the production contracts and infor- 
mation operations several grounds, among them being the fact 
that the user’s committee had right compel the production such 
material. any right existed all, the right was held the Com- 
mission. The carriers further objected the ground that the informa- 
tion the contracts with foreign governments was confidential and 
would disrupt future negotiations the contents were made public. 
The production the information operations would require either 
the employment additional personnel overtime work the part 
present personnel and would very expensive. 

—F. 


—P. R., JR. 


Recent Commission Decisions 


BROADCASTING DECISIONS 


the Matter National Battery Broadcasting Company (KSTP) St. Paul, Minne- 
sota, Docket 4756, decided December 23, 1938; and Columbia Broadcasting 
Washington, C., Docket 4757, decided December 


Stations KSTP, St. Paul, Minnesota, and WJSV, Washington, C., 
both operate the frequency 1460 ke; KSTP with kw. until local 
sunset and kw. night, and WJSV with kw. unlimited time. 
Both applicants request authority increase power kw. utilizing 
directional antennae both day and night. The Examiner recommended 
that the applications denied. 
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The Commission failed sustain the Examiner’s recommenda- 
tion and granted the applications the ground that, should both ap- 
plications granted, the public within the service areas both sta- 
tions would benefit that the interference each station from the 
other would reduced and each would receive increase power 
thus improving its signal and extending its useful service area. 

Station WJSV constitutes the predominant source interference 
the service KSTP during evening hours the present time. The 
engineering testimony shows that KSTP, both applications were 
granted, will render interference-free service night its millivolt 
per meter contour. Station KSTP now limits Station WJSV night 
its approximate 5.1 millivolt per meter contour. The operation 
KSTP with its proposed directional antenna will reduce the interference 
WJSV the 1.5 millivolt per meter contour. 

The Commission also emphasized its decision the fact that Station 
present required use directional antenna prevent 
interference with the operations the Naval Research Laboratory 
Bellevue, and that due harmonies, interference was caused with the 
Army and Navy receiving stations and aircraft stations located ad- 
jacent areas. new transmitter location will eliminate these problems. 


the Matter Hill, George Walker Susan Walker (WAIR), Wins- 
ton-Salem, North Carolina, Docket 4910, decided January 1939. 


This was application Station WAIR for modification license 
for unlimited operation the frequency 1250 ke. with power 
250 The station now operates daytime hours this frequency. The 
Examiner recommended that the application denied, and his recom- 
mendation was upheld the Commission. 

The principal reasons for denial the application outlined 
the Commission’s decision were the facts that Station WAIR, operating 
unlimited hours proposed, would restricted after local sunset 
approximately its 5.6 millivolt per meter contour Stations WNEW, 
New York City, and WHBI, Newark, New Jersey; and that the usable 
signal Station WAIR would extend for distance only six miles 
from the transmitter which 244 miles from the center the 
city, and based upon these facts, the Commission felt that did not 
satisfactorily appear that the entire area embraced within the corporate 
limits the Winston-Salem would served the station’s 
nighttime signal. 

Although the Commission found that there existing public 
need the Winston-Salem area for additional local nighttime broadcast 
service, was the opinion that this need was not sufficient warrant 
the granting this application when consideration was given the 
limitation which would suffered the applicant station and the 
additional interference that would result existing broadcast stations. 
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the Matter Albert Steinfeld and Company, Transferor, Tucson, Arizona, and 
KTAR Broadcasting Company, Transferee, Phoenix, Arizona, Docket 5171, 
decided January 1939. 


This proceeding arose with the application Albert Steinfeld and 
Company for authority transfer the control the Arizona Broad- 
Company, licensee Radio Station KVOA, Tucson, Arizona, 
the KTAR Company. Station KVOA operates the 
frequency 1260 ke. with power kw., unlimited hours operation. 
The Examiner before whom the hearing was held recommended that the 
application granted. The Commission affirmed this recommendation. 

All the stock the Arizona Company, licensee 
Station KVOA, owned Albert Steinfeld and Company, transferor 
herein. This stock was purchased the transferor 1933 for the 


$1,500.00. 1936 new equipment, including new transmitter 


and antenna, was installed. The decision does not disclose the sums 
spent for such new equipment. The contract between the transferor 
and the transferee provides for the sale all stock the licensee corpo- 
ration the transferee for and consideration the sum $35,000.00 
and further agreement that the transferor will buy the card 
rates KVOA the sum $10,000.00 value radio advertising 
during period three years. 

The inventory the station property shows original cost 
$24,704.82 and replacement value $29,640.54. profit and loss state- 
ment the Arizona Company for year’s period showed 
net operating income $1,818.31. later statement for part 
1937 and 1938 showed net operating profit for this period $2,934.49. 

The proposed transferee, KTAR Broadcasting Company the 
licensee Radio Station KTAR, Phoenix, Arizona. majority the 
stock this transferee corporation owned the Arizona Publishing 
Company. Neither the transferee nor the Arizona Publishing Company 
has interest any Tucson newspaper. The distance between Tucson 
and Phoenix approximately 105 miles. The engineering testimony 
showed that there would overlapping service areas the two 
stations. 

Improvements proposed the transferee are affiliation with na- 
tional chain the use full time news service, and extension the 
program service from the University Arizona. 


the Matter KMPC, The Station the Stars, Inc. (KMPC), Beverly Hills, 
California, Docket 4858, decided January 16, 1939. 


The renewal license application Station KMPC was designated 
for hearing reason the application for construction permit filed 
Hollywood, California, which application requested 
all the KMPC facilities. the time hearing Kindig failed 
appear, but inasmuch the program service Station KMPC was 
placed issue, testimony was taken relative that subject. The Ex- 
aminer recommended that the application granted. 
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Prior the time the Examiner’s report came before the Commis- 
sion for action, investigation revealed that certain KMPC programs 
were doubtful public interest. The Commission then designated the 
application for further hearing upon issues relating program service. 

appears that the station carried announcements sponsored 
the Basic Science Institute the effect that such institute possessed the 
ability diagnose various physical ailments and give advice the 
treatments therefor. The decision also points out that Station KMPC, 
1935, was set for hearing upon its application for renewal license 
for programs carried behalf the Alhambra Electronic Institute. 
appears that the chief member the staff the Basic Science Insti- 
tute was the same person identified with the Alhambra Electronic Insti- 
tute 1935. With reference these facts the Commission 


“The similarity the present scheme with that conducted 1935, coupled with 
the fact that the chief promulgator thereof the same, should normally have 
placed the station notice inquire into the practices thereby advertised. 
Assuming the propriety one advertising his the diagnosis and treat- 
ment human ills, certainly stations should carefully investigate this and simi- 
lar enterprises which they are lend their facilities foisting 
upon the public representations and claims concerning the treatment human 
disease and misery. enough that advertising continuity such character 
offered station cause carefully scrutinize the same, well 
thoroughly investigate the particular scheme presented. this instance, 
the Commission feels that since subsequent 1935 the management and owner- 
ship the station has completely changed, and due the fact that the program 
has long since been discontinued, the future service the station will not 
affected its past conduct. 


Another program KMPC was that sponsored the 
Samaritan Institute, which organization offered the public treatment 
and cure for The Commission found that: 


“This program, similar general character the one heretofore discussed was 
not the public interest.” 


The Commission granted the application KMPC for renewal 
station license, stating 


“Present indications are that hereafter greater care will exercised the selec- 
tion program material.” 


the Matter Columbus Broadcasting Company, Inc. (WRBL), Columbus, 
Georgia, Docket 4358, decided January 16, 1939. 


This application the Columbus Company, Inc. 
for modification construction permit change its operating frequency 
from 1200 ke., 100 night, 250 day, unlimited time, 1330 ke. with 
power kw., unlimited time, and use directional antenna night. 
The Examiner recommended that the application granted. The 
Commission failed affirm the recommendation the Examiner and 
denied the application. 
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The principal ground for such denial was the fact that Station 
WRBL, operating proposed night, would limited its 4.7 milli- 
volt per meter contour and that some the residents the Columbus 
area who now receive service night from the station would lose that 
service the event this application was granted. the decision the 
Commission stated that: 


“The applicant has failed show that such public need exists for the additional 
service would justify curtailment the present good service area Sta- 
tion WRBL some directions, and authorize operation regional sta- 
tion which will limited its 4.7 millivolt per meter contour night.” 


the Matter WRSP, Inc., Wisconsin Rapids, Wisconsin, Docket 5024, decided 
January 30, 1939. 


WRSP, filed the instant application for permission construct 
and operate new station Wisconsin Rapids, Wisconsin, the fre- 
quency 1500 ke. with power 250 day, 100 night, unlimited 
hours operation. The Examiner’s recommendation that the applica- 
tion denied was upheld the Commission several grounds: namely, 
that the apparent intention the applicant operate the proposed 
local station under the supervision and management persons not asso- 
ciated with community interests and not shown qualified operate 
the station accordance with the best interests the local community; 
the fact that the nighttime service range the station would subject 
substantial restriction interference from other stations; and that 
radio broadcast service available residents the area proposed 
served. 

pointed out the Commission that the majority stock interest 
the corporation held non-residents ‘‘who are interested through 
employment stock ownership broadcast stations two other com- 
munities applicant’s state.’’ 

The proposed station manager and chief engineer, well super- 
vising authorities the corporation, are not residents Wisconsin 
Rapids, and the basis these facts the Commission 


could not reasonably expected that (the proposed station) 
would operated facility local expression serving needs and interests 

culiar the community, that its service would essentially different 
rom program service now available from sources outside the community.” 


The service the applicant’s station would limited during even- 
ing hours approximately the 3.5 millivolt per meter contour, and the 
proposed station were constructed and operated with antenna provid- 
ing maximum radiating efficiency would limit station WKBB, Dubu- 
que, Iowa, approximately its 3.8 millivolt per meter contour. 
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the Matter Red River Broadcasting Company (KDAL), Duluth, Minnesota, 
Docket 4567, decided January 30, 1939. 


This proceeding arose upon the application filed the Red River 
Broadcasting Company for renewal station license for KDAL, Duluth, 
Minnesota. The Examiner’s recommendation that the application 
granted was affirmed the Commission. 

The renewal application Station KDAL was set for hearing 
determine certain facts relative the management and control the 
station and determine whether the station was operating accordance 
with good engineering practice. 

December, 1933, the majority stockholders the Red River 
Company entered into contract with Dalton Le- 
Masurier and Charles LeMasurier. The contract provided that the 
licensee Station KDAL (formerly KGFK) would apply the Com- 
mission for authority move the station from Moorehead Duluth, 
Minnesota, and upon approval such move, stockholders the licensee 
corporation would sell for the sum $12,600 all their stock Dalton 
and Charles LeMasurier. The application for removal from Moore- 
head Duluth was granted without hearing, which grant was protested 
and hearing held. The Commission then granted the application, and 
appeal was taken the United States Court Appeals for the 
District Columbia which affirmed the decision the Commission. 
(Head the Lakes Broadcasting Company (2d) 396.) 

Hearing the instant application revealed that Dalton and 
Charles LeMasurier were operating the station provided for the 
contract entered into 1933, and that all the purchase price except 
$4,000 had been paid. Following this hearing, the remainder the 
purchase price was paid and application was made the Commission 
for authority transfer the control Red River Broadeasting Com- 
pany. This application was granted the Commission January 
1939. With reference these facts the Commission found: 

“As this Commission has all times been informed with respect the manner 
which Station KDAL was be, and has been, managed and operated, and 
the Commission has granted the application for authority transfer the con- 
trol the licensee Station KDAL from Reineke and others Dalton 
and Charles Masurier, will not necessary discuss the matter 
further.” 

The decision pointed out that the licensee the station had 
rected discrepancies mechanical operation and that the station now 
operating accordance with the standards good engineering practice. 


the Matter Warner and Warner, d/b Warner Brothers (KLS) 

Oakland, California, Docket 5208, decided January 30, 1939. 

Warner and Warner, d/b Warner Brothers, licensee 
Radio Station KLS, Oakland, California, filed application for 
construction permit install new transmitter and increase power 
500 The station now operates 1280 ke., 250 power, unlimited 
time. The Examiner recommended that the application denied, and 
his recommendation was affirmed the Commission the principal 
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ground that the granting the application would cause interference 
the co-channel station, Great Falls, Montana, approximately 
its 1.2 millivolt per meter, nighttime contour and that the additional 
interference that would caused the proposed increase power for 
Station KLS would extend approximately 1.5 miles within the normally 
protected millivolt per meter contour Station KFBB. 

part the decision the Commission found that the present 
antenna Station KLS does not meet the Commission’s minimum height 
requirements for regional stations under the Commission’s Rule 131 and 
that this application were granted would made contingent upon 
the proof proper efficiency compliance with this rule. 

The Commission also pointed out that Station KFBB not the 
present time limited within its normally protected millivolt per meter 
contour, and the service area lost the granting this ap- 
plication KLS would not receive similar service from any other ex- 
isting station. 

TELEPHONE DECISIONS 


the Matter the Investigation Southwestern Bell Telephone Company’s Con- 
struction and Operation Additional Toll Lines, Docket 4495. Decided 

December 1938. 

This proceeding was investigation the Commission its own 
motion determine whether not the addition one cross-arm and 
six wires the Southwestern Company its existing pole lines between 
Dallas and Houston, Texas, and between Dallas and San Antonio, Texas, 
part interstate line’’ for which authority should have 
been secured under Section 214(a) the Communications Act. These 
supplemental facilities all had their terminals within 
Texas and were provided almost entirely care for intrastate traffic 
(90% although some all could and would used for oceasional inter- 
state messages (10%) through the medium switched connections the 
switchboards. 

After consideration the record, including statements fact and 
briefs filed the Southwestern Company, the American Telephone and 
Telegraph Company and The National Association Railroad and Utili- 
ties Commissioners, the Commission held that such construction consti- 
tuted ‘‘part interstate line’’ for which authority should have been 
secured under Section 214(a). holding the Commission rejected 
the contention the companies that should regard its jurisdiction 
being limited such toll facilities are intended used 
for interstate service and likewise refused adopt the theory that 
physical continuity interstate connection should the controlling 
test, continuously connected conductors with terminals different 
states. With respect the contention that construction Section 
214(a) should had which would result invasion the jurisdic- 
tion the State Commissions, the Commission expressed agreement, 
holding that such invasion was involved the instant case. find- 
ing conflict exist between Section 214(a) and Section 2(b) (1) 
the Act, the Commission stated 
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“It not necessary read either these sections out the Act. Each 
given definite field operation. Section exempts from the 
mission’s jurisdiction, charges, classifications, practices, services, facilities, 
lations for connection with intrastate communication service any 
However, the services and facilities the carrier are interstate, then Section 
214(a) the Act applicable.” 


TELEGRAPH DECISIONS 


the Matter Mackay Radio and Telegraph Acquisition and Operation 
Line Circuit Extending from Washington, Baltimore, Maryland, 
Docket No. 4124. Decided December 1938. 


This proceeding was investigation the Commission concerning 
the extension Mackay service between Washington, C., and 
Baltimore, Maryland, means leasing telegraph circuit derived 
from existing facilities Postal Telegraph-Cable Company. Its purpose 
was determine the requirements Section 214 the Communications 
Act the premises and whether not was desirable issue rules 
and regulations applicable thereto. Other carriers engaged operations 
Baltimore were made parties, including Communications, 
The Western Union Telegraph Company, American Telephone and Tele- 
graph Company and The Chesapeake and Potomac Telephone Company 
Baltimore City. Mackay was directed show cause why its leasing 
and operation such circuit should not found unauthorized 
under Section 214, and each the parties was directed state its 
position with respect such Section, whether should construed 
apply such leasing and operation telegraph circuits telegraph 
carriers, and whether not rules and regulations applicable thereto 
should issued. Each party filed answer and brief directed and the 
matter was heard before the Commission banc, each party being 
permitted participate oral arguments the facts and law involved. 
The principal contention Mackay, which was supported Postal, 
American Telephone and Telegraph Company and the Chesapeake and 
Company and which was contrary the position taken 
and Western Union, was that the term used 
Seetion 214(a) refers physical facilities and that telegraph circuit 
did not constitute that term used Section 214(a) the 
Act. 

The Commission its opinion first disposed motion dismiss 
the proceeding the ground that the Commission, except where appli- 
eation made under Section 214, was not the proper tribunal and 
was without jurisdiction determine whether not such leasing and 
operation circuit was lawful under Section 214. The motion was 
overruled view the fact that the purpose the proceeding was 
determine the scope Section 214 and the necessity for the issuance 
rules and regulations with respect thereto, and further, that the order 
contemplated was merely advisory. 

the primary issue, that whether not telegraph carrier 
may extend its service into new territory not theretofore served 
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leasing circuit without first securing from the Commission certificate 
convenience and necessity under Section 214, the Commission held that 
the extension and operation here involved constituted 
and ‘‘operation’’ within the contemplation Section 214 requiring 
certificate convenience and necessity. With respect the issuance 
additional rules and regulations connection with the administration 
Section 214, the Commission reserve such question for 
further study. 

Citing railroad cases arising under Section 1(18) the Interstate 
Commerce Act from which Section 214 the Communications Act was 
taken, the Commission rejected the contention that ‘‘line’’ referred 
physical facilities and that telegraph circuit was not such facility; 
held that the fact that the leasing circuit did not necessarily involve 
the exclusive use the line was immaterial and rejected the contention 
that Section 214 did not apply unless new construction was involved. 
The Commission likewise rejected the contention that the competitive 
effect proposed invasion new field was not matter for consider- 
ation the administration Section 214. The opinion states: 


“We cannot read these cases [cited supra] without concluding that the twofold 
purpose the corresponding provision the Interstate Commerce Act defi- 
nitely involved Section 214 the Communications Act; wit, (1) prevent 
carrier from weakening itself constructing acquiring operating super- 
fluous lines, and (2) protect carrier from being weakened another car- 
rier operating competing line not required the public interest.” 


With respect the argument based the deletion during the 
passage the Communications Act Congress the words ‘‘or 
which appeared after the word ‘‘line’’ the original draft 
Section 214, the Commission stated that the deletion appeared have 
been made the term ‘‘circuit’’ seemed have technical meaning 
the telephone industry whereas ‘‘line’’ did not. the Commission’s 
view ‘‘line’’ was retained Congress because had such technical 
meaning and could given administrative interpretation which 
would make possible the effectuation the purposes the Act, and 
which the same time, would not hamper the fullest development 
efficient operations the various companies the areas already served 
them. Thus the opinion states that the section does not require cer- 
convenience and necessity ‘‘when company the Bell System 
rearranges its circuits derives new circuits make maximum use 
its existing facilities, when the result not extension par- 
ticular company’s service into fields not theretofore served it. Nor 
are the provisions this section necessarily invoked every time one 
these companies enters into different contractual arrangement order 
more effectively serve area already served some other ar- 
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Cases Pending Court Appeals 


Among the radio cases now pending the Court Appeals are the 
following 


The Yankee Network, Inc. (WAAB, Boston, Mass.) FCC. 


This one three appeals prosecuted from single decision the 
Commission, effective June 1938, granting the application the 
Northern Corporation (WMEX), Boston, Mass., for construction per- 
mit operate 1470 ke, kw., unlimited time, using directional an- 
tenna. The other two are appeals Ward, (WLAC), and 
Massachusetts Broadeasting Corporation, (WCOP). 

Appellant contends its brief filed January 1939 that the 
Commission’s decision lacks proper and adequate basic findings and that 
there not sufficient evidence the record support the findings made. 
also contends that the financial and economic interests station 
WAAB will adversely affected the establishment the proposed 
station that the granting the application would not serve in- 
terest, convenience, necessity. 

further asserts that the Commission’s ‘‘theory the decision 
that the protestants failed disprove that the intervener’s application 
should granted,’’ and states that this theory deprives appellant due 
process law. 


The Colonial Broadcasters, Inc., Savannah, Georgia, FCC. 


This appeal from decision and order the Commission 
granting the application Arthur Lucas for construction permit 
erect new station Savannah, Georgia, operate with 
power 100 watts 1310 unlimited time. 

Appellant has application pending for new station the same 
place with the same facilities. The Lucas application was filed 
29, 1937, and was designated for hearing April 27, Appellant’s 
application was filed June 24, 1937, which was after the Lucas appli- 
had been designated for hearing but before the hearing. 

Appellant contends, these facts, that the Commission erred 
granting the application Arthur Lucas without first considering 
comparative basis with appellant’s conflicting application. also 
contends that the Commission’s findings are inadequate and that the 
evidence does not support the findings made. 

The Commission filed, January 18, 1939, motion dismiss the 
appeal the ground that appellant was not person nor 
one whose were ‘‘adversely affected’’ within the meaning 
Section 402 (b) the Communications Act 1934. The motion has not 
yet been acted upon the court. 
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Evangelical Lutheran Synod Missouri and other States FCC. 


This appeal from decision the Commission denying the 
application increase hours operation the frequency 
550 ke. from sharing time with KSD, half time, and denying the 
application KSD for full time operation the same frequency. 

September 13, 1938, the Commission filed motion dismiss 
the ground that the appeal was not taken within twenty days from the 
denial appellant’s petition for rehearing required Section 402 
the Communications Act 1934. 

Appellant’s notice appeal was filed more than twenty days after 
its petition for rehearing had been denied but within twenty days from 
the denial the petition for rehearing KSD. Appellant contended 
that since the two applications were consolidated for hearing the twenty 
day period did not start, run until both petitions for rehearing were 
denied. 

The Court Appeals denied the motion dismiss. 

—R. 


Recent Court Decisions 


Sanders Brothers Radio Station Federal Communications Commission, Telegraph 
Herald, Intervener. Decided January 23, 1939 the Court Appeals for 
the District Columbia. 


Appellant filed its application requesting that its station WKBB 
moved from East Dubuque, Dubuque, Iowa, across the 
river. The Commission granted this application, and the same time 
authorized the grant new station the same community. WKBB 
sued out appeal, alleging that (1) ‘‘The operation the station 
proposed Dubuque, the Telegraph Herald will result 
financial and injury the appellant, will result large loss 
operating revenue the appellant, will further its net 
and (2) the Commission had failed make any findings the 
foregoing economic issue. 

The Court, Mr. Justice Miller, well-written opinion held 
that economic interest sufficient basis for appeal, and denied the 
Commission’s motion dismiss. Cf. Great Western Broadcasting Ass’n., 
station not public utility the sense that railroad is, but recog- 
nized that one the equities existing station the preservation 
the financial ability station render adequate service. 

The basis for the reversal and remand the decision was the Com- 
mission’s failure make appropriate findings fact one way the 
other the economic issue. See Heitmeyer C., App. 
180; Saginaw Broadcasting Company C., App. 282. 
The decision leaves open some interesting questions. 

The Commission its notice hearing had not specified economic 
injury issue. was raised the appellant its petition for 
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intervention. Query: who has the burden proof such issue. 
The decisions appear impose the burden proof the issues 
financial qualifications, electrical interference and need for service upon 
applicant. Will extended the negative finding that its appli- 
will not adversely affect the economic interests another station? 
From practical point view can argued that existing station 
would have better knowledge its economic conditions than new 
applicant. But the Commission, since the Great Western case, has spe- 
issue the effect the granting new application 
existing stations, and appears that the Commission has imposed 
the burden proof the applicant. Perhaps the burden going 
forward this issue may shifted the respondent and the appli- 
rebuttal testimony must show that economic injury will result. 

Another question whether the Commission must matter 
law make findings economic issues every case. the case hand, 
the issue was specifically raised, but suppose there testimony offered 
one way the other. Can the Commission indulge any presumptions 
this issue? The ultimate question course whether the Commis- 
sion need specify economic issues every case. 

With respect the findings, the Court pointed out that although 
there may have been sufficient evidence the record support findings, 
not sufficient, that they marshalled and presented the brief 
appeal. They must prepared findings fact, upon which the 
decision the Commission may rested.’’ 

Appellant assigned another reason for appeal, viz., that the Com- 
mission based its decision confidential memoranda dehors the record. 
The Court had previously denied appellant’s petition for certiorari for 
diminution the record. condemned general language any ‘‘star 
chamber procedures deprive citizen fair hearing.’’ Since ap- 
pellant’s assertion was based information and belief, and the 
Commission specifically denied the contentions, the Court applied the 
presumptions regularity official conduct. 

The case significant two respects; recognizes for the first 
time that economic injury basis for appeal, and requires specific 
findings fact all issues that have been raised. 


state Telephone Communications. Sablowsky United States. Decided De- 
cember 1933 the Circuit Court Appeals for the Third Circuit. 


Appellants were indicted and convicted the district court 
charges conspiring deal distilled spirits upon which revenue 
taxes had not been paid. The testimony through which appellants were 
brought into the conspiracy and without which neither the conspiracy 
nor appellants’ connection with could proved, was procured 
federal agents’ intercepting and divulging intrastate telephone com- 
munications between the parties the conspiracy. appeal, held 
that the judgments reversed. Section 605 the Communications 
Act 1934 creates rule evidence which excludes the receipt the 
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federal courts evidence obtained intercepting communications, 
whether interstate intrastate. Sablowsky United States, (C. 
Dee. 1938). 

Section 605 provides part that person not being 
authorized the sender shall intercept any communication and divulge 
publish the message its contents any person. 

rejecting the government’s contention that the exclusionary force 
Section 605 applies only the interception and divulgence inter- 
state messages, the court the instant case construes the opinion 
Nardone United States, (Sup. Ct. 1937), 302 379, where inter- 
state messages were involved, holding clearly that Section 605 creates 
rule evidence. Cf. United States Plisco, (D. Dist. Col., 
1938), Supp. 242, discussed March, 1938, 20. The 
Court then distinguishes the remedial rule evidence provisions 
Section 605 from the other provisions the Communications Act 
the basis that the latter were enacted Congress under the Commerce 
Clause regulate common carriers interstate foreign communica- 
tions, while the former which relate all persons, not relate the 
common carriers, and therefore constitute rule evi- 
dence for the federal courts which Congress competent prescribe. 
the light this view the court holds that the general language 
Section the Act providing that the provisions the Act ‘‘shall 
apply all interstate and foreign communication wire 
does not limit the specific language Section 605 (‘‘any 
the qualifying words, ‘‘interstate foreign’’ are omitted. 
Hence the exclusionary force Section 605 the federal courts ap- 
plies equally intrastate and interstate communications. But ef. 
March, 1938, 21, and see Hitzelberger State, (Md., 1938), 197 Atl. 
605, discussed April, 1938, 29. 

Another recent case, United States Jong, (D. Pa., January 
1939), involved the construction the term contained 
Section 605. the trial the Jong Case, wherein defendant was 
with conspiracy violate the Narcotic Laws and with the un- 
lawful sale opium, record telephone conversation 
between one the defendants and government informer was received 
evidence. This record was obtained federal agents’ attaching 
device the telephone wire inside the house from which the informer 
the call being made the direction federal agent. con- 
eluding that the manner which the conversation question was re- 
corded was not such interception contemplated Section 605, 
and, therefore, that its admission was not error, the court held that there 
was tapping the wire between the locality the call and the 
the answer unauthorized person, but was, effect, 
mere recording the conversation one end the line one the 
participants. 
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